
 

357991-v6 - 1 -

REAL PROPERTY PURCHASE AGREEMENT 
AND JOINT ESCROW INSTRUCTIONS 

(4TH AVENUE LOT) 
 

 
This Real Property Agreement and Joint Escrow Instructions ("Agreement") is entered 

into, effective as of _________________________, 2013 (“Effective Date”), by and between 
_________________________, a _________________________, or nominee ("Buyer"), and 
William A. Leonard, Jr., the duly appointed Chapter 7 Trustee (“Trustee”) of the Bankruptcy 
Estate of Dipak Desai (“Debtor”).  All references herein refer to the Trustee in his official 
capacity as the representative, pursuant to section 323 of the Bankruptcy Code (11 U.S.C. § 
101 et seq.), of the Debtor’s bankruptcy estate as established under Bankruptcy Code section 
541.  Buyer and Trustee may hereinafter be referred to collectively as the "Parties." 

P R E A M B L E 
 

A. This Agreement concerns certain real property, consisting of approximately 0.25 
acres of unimproved land located on 4th Avenue near Garces Avenue (APN: 139-34-311-137), 
located in the City of Las Vegas, Nevada, and all intangible property used in connection with the 
ownership of the real property, including, but not limited to, governmental licenses; all water and 
mineral rights; and all hereditaments, privileges, tenements, and appurtenances belonging to 
the real property to the extent the same constitute property of the Bankruptcy Estate 
(collectively, the “Property”).  The Property is more specifically described at Exhibit “A,” attached 
hereto.     

B. On or about February 26, 2010, Debtor, acting through his wife, Dr. Kusum 
Desai, M.D. (“Kusum Desai”), as Debtor’s agent and attorney-in-fact appointed under a 
Springing Durable Power of Attorney on behalf of Debtor, filed a voluntary petition for relief 
under Chapter 11 of Title 11 of the United States Code (“Bankruptcy Code”) in the United States 
Bankruptcy Court, District of Nevada (“Bankruptcy Court”), Case No. BK-S-10-13050-MKN.  On 
April 6, 2011, the Court converted Debtor’s Chapter 11 case to a case under Chapter 7 of the 
Bankruptcy Code.  On April 7, 2011, William A. Leonard, Jr., was duly appointed and is currently 
acting as the Chapter 7 Trustee of Debtor’s bankruptcy estate.  On the date that Debtor’s 
bankruptcy case commenced, Debtor and Kusum Desai were co-trustees of the Sharda 1993 
Trust as Amended and Restated, a revocable family trust (the “Sharda Trust”).  Exercising his 
powers as Chapter 7 trustee, Trustee served a notice of revocation and revoked the Sharda 
Trust by notice served and filed in the case on September 1, 2011.  The notice directed and 
required Debtor and Kusum Desai, as co-trustees, to turn over to Trustee all of the property of 
the Sharda Trust.  Debtor and Kusum Desai neither objected to nor challenged Trustee’s 
revocation of the Sharda Trust, and the parties have confirmed that Trustee revoked the Sharda 
Trust.   

C. Trustee was duly appointed Chapter 7 trustee on April 11, 2011, and as a result 
of such appointment, has control of and authority to act on behalf of and dispose of the property 
of the Bankruptcy Estate of the Debtor, subject to approval by and order of the Bankruptcy 
Court.    

D.  On ______________________, 2013, Trustee filed a motion with the Bankruptcy 
Court seeking approval of certain procedures for the marketing, auction, and sale of the 
Property.  In particular, Trustee sought approval to retain Braun Corporation (“Braun”) to market 
the Property.  At a hearing on ______________________, 2013, the Bankruptcy Court 
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approved the employment of Braun and its procedures, and acknowledged, as addressed in the 
motion, that it would have an opportunity to give final approval of the sale of the Property at a 
later date.  Following such approval, at the Closing (as defined below), Trustee will convey to 
Buyer all of the Debtor’s estate’s right, title, and interest in the Property. 

E. Pursuant to the procedures approved by the Bankruptcy Court, Trustee has 
identified Buyer’s bid as the highest and best bid for the Property (the “Winning Bid Amount”), 
and in advance of filing a declaration to request that the Bankruptcy Court enter a Sale Approval 
Order (as defined below), Buyer and Trustee desire to enter into this Agreement to set forth the 
precise terms and conditions of the sale of the Property. 

A G R E E M E N T 

 
NOW, THEREFORE, in consideration of the foregoing recitals and the mutual 

covenants, agreements, and representations contained herein, the Parties agree as follows: 

ARTICLE 1 
PURCHASE AND SALE OF PROPERTY 

 

1.1 Purchase and Sale of Property.  Following execution of this Agreement, and on 
the terms and subject to the conditions contained herein, Buyer shall purchase and acquire from 
Trustee, and Trustee shall sell, transfer, and convey to Buyer, all of the Debtor’s estate’s right, 
title, and interest in and to the Property. 

1.2 Purchase Price.  The purchase price ("Purchase Price") for the Property shall be 
_________________________ Dollars ($_________), which consists of the Winning Bid 
Amount plus a buyer’s premium equal to two percent (2%) of the Winning Bid Amount (the 
“Buyer’s Premium”), payable as follows: 

(a) Deposit.  Prior to entering into the Braun bidding process, Buyer 
deposited with Escrow Holder (as defined below), Cash Equivalent in the amount of Five 
Thousand Dollars ($5,000.00) ("Deposit").  Upon execution of this Agreement, the Deposit is 
non-refundable, except in the event that the Bankruptcy Court issues an order providing 
otherwise.  At the Closing, the Deposit shall be applied and credited toward payment of the 
Purchase Price.   

(b) Balance of the Purchase Price.  Prior to or upon execution of this 
Agreement, Buyer shall deposit with Escrow Holder, Cash Equivalent in the amount of the 
balance of the Purchase Price.  At the Closing, that balance shall be applied and credited 
toward payment of the Purchase Price.   

1.3 Title Documents.  Buyer acknowledges that Trustee has caused to be provided a 
current preliminary report (“Title Report”) with respect to the Property, prepared on the basis 
that a CLTA Standard Coverage Owner’s Policy of Title Insurance (“Buyer’s Title Policy”) will be 
issued, together with complete and legible copies of all documents reflected as exceptions in 
the Title Report and all easements plotted (referred to collectively as the “Title Documents”).  
Buyer acknowledges that it has reviewed and approved the Title Documents.  Buyer’s execution 
of this Agreement constitutes Buyer’s approval of the Title Report in all particulars.     
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1.4 Transfer of Title.  At the Closing Date (as defined below), all of the Debtor’s 
estate’s right, title, and interest in and to the Property shall be conveyed to Buyer by Trustee by 
Trustee’s Deed (in the form attached hereto as Exhibit “B”), subject only to the following 
matters: (a) a lien for real property taxes, not then delinquent; (b) any title exceptions approved 
by Buyer (“Permitted Encumbrances”); and (c) matters affecting the condition of title to the 
Property created by or with the written consent of Buyer.  Buyer may elect, in a timely manner 
so as not to delay the Closing, and at Buyer’s sole cost and expense, to obtain an ALTA 
Extended Coverage Owner’s Policy of Title Insurance and other additional coverage as Buyer 
may elect.  Buyer shall be entitled to receive only the Buyer’s Title Policy. 

1.5 Taxes.  Property taxes, interest and penalties, redemption costs, and other 
charges relating to the Property, as well as all local, county, and/or state liens currently due, 
shall be prorated between Buyer and Trustee as of the Closing Date, as provided below.  

ARTICLE 2 
REPRESENTATIONS AND WARRANTIES OF TRUSTEE 

 

2.1 Trustee Representations.  Trustee hereby represents and warrants to Buyer that 
the following statements are true, correct, complete, and not misleading as of the Effective Date 
of this Agreement: 

(a) Authorization.  Subject to Bankruptcy Court approval, Trustee has the 
requisite power and authority to execute and deliver this Agreement and each Ancillary 
Agreement to which he is a party, and to consummate the transactions contemplated hereby, 
and to perform its obligations hereunder.  Subject to Bankruptcy Court approval, Trustee has 
the full legal right and capacity to execute and deliver this Agreement and each Ancillary 
Agreement on behalf of Debtor, and to cause consummation of the transactions contemplated 
hereby.     

(b) Due Execution and Delivery.  This Agreement and each of the Ancillary 
Agreements have been duly executed and delivered by Trustee, subject to Bankruptcy Court 
approval.     

(c) Consents and Approvals.  The sale of the Property contemplated under 
this Agreement is to be made with the approval of the Bankruptcy Court, free and clear of all 
liens, claims, and interests, other than Permitted Encumbrances.  No consent, approval, or 
authorization of any governmental or regulatory authority, or any other Person or entity, will be 
sought other than approval by the Bankruptcy Court.  

2.2 Full Disclosure.  All representations, warranties, and other statements of Trustee 
contained in this Agreement, any Ancillary Agreement, or any other document, certificate, or 
written statement furnished to Buyer by Trustee, in connection with the transactions 
contemplated by this Agreement, are based on the best knowledge of Trustee, without a duty to 
investigate beyond the normal investigation of a Chapter 7 trustee.   

2.3 Sale “As Is; Where Is”.  Trustee specifically disclaims (and Buyer expressly 
agrees that Trustee is not making or giving) any covenant, undertaking, representation, or 
warranty, express or implied, in connection with the Property, or the condition, quality, suitability, 
value, or merchantability of or rights to the Property.  At Closing, Buyer shall execute and deliver 
through escrow to Trustee two (2) original copies of a Buyer’s Reaffirmation of Representations 
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and Disclaimers with General Release in the form attached hereto as Exhibit “C” in favor of 
Trustee (the “Reaffirmation and Release”). 

BUYER ACKNOWLEDGES AND AGREES THAT: (A)  THE SALE OF THE 
DEBTOR’S ESTATE’S INTEREST TO BUYER IS ON AN “AS IS, WHERE IS” 
BASIS, WITHOUT ANY REPRESENTATION OR WARRANTY AS TO 
OWNERSHIP, TITLE, CONDITION, OR QUALITY; (B) TRUSTEE MAKES NO 
REPRESENTATIONS AS TO THE VALUE, IF ANY, OF THE DEBTOR’S 
ESTATE’S INTEREST; (C) THE SOLE REPRESENTATIONS AND 
WARRANTIES OF TRUSTEE REGARDING THE DEBTOR’S ESTATE’S 
INTEREST ARE THOSE SPECIFICALLY PROVIDED IN WRITING IN THIS 
ARTICLE 2 OF THIS AGREEMENT AND NO OTHER REPRESENTATIONS 
OR WARRANTIES ARE TO BE IMPLIED OR INFERRED. 

   ___________    ___________ 
   TRUSTEE’S INITIALS    BUYER’S INITIALS  
 
 

ARTICLE 3 
REPRESENTATIONS AND WARRANTIES OF BUYER 

 

3.1 Buyer Representations.  Buyer hereby represents and warrants to Trustee that 
the following statements are true, correct, complete, and not misleading as of the Effective Date 
of this Agreement: 

(a) Organization.  Buyer is a _____________________________, duly 
organized, validly existing, and in good standing under the laws of the State of ____________. 

(b) Authorization.  Buyer has the requisite power and authority to execute 
and deliver this Agreement and any Ancillary Agreement to which it is a party, and to 
consummate the transactions contemplated hereby and thereby, and to perform obligations 
hereunder.  All actions and proceedings on the part of Buyer necessary to authorize the 
execution and delivery of this Agreement and the consummation of the transactions 
contemplated hereby have been duly and validly taken. 

(c) Due Execution and Delivery; Binding Obligations.  This Agreement has 
been duly executed and delivered by Buyer.  This Agreement constitutes the legal, valid, and 
binding agreement and obligation of Buyer enforceable against Buyer in accordance with its 
terms, except as enforcement may be limited by bankruptcy, insolvency, reorganization, 
moratorium, fraudulent transfer or conveyance, or similar laws relating to or limiting creditors' 
rights generally, or by equitable principles relating to enforceability, and except as rights of 
indemnity or contribution may be limited by federal or state securities or other laws or the public 
policy underlying such laws. 

(d) No Conflict or Violation.  Neither the execution and delivery of this 
Agreement, nor Buyer's consummation of the transactions contemplated hereby, will result in a 
violation by Buyer of any contract, laws, order, judgment, writ, injunction, decree, or award to 
which Buyer is a party or by which Buyer or Buyer's assets are bound. 

(e) Independent Investigation; “As Is” Purchase.  Buyer expressly 
acknowledges: (i) that Trustee is not an owner of the Property, (ii) that Buyer has completed its 
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due diligence concerning the Property; (iii) that any information provided by Trustee to Buyer 
concerning the Property, whether oral or written, was furnished to Buyer solely as a courtesy 
and obtained from third party sources, (iv) that Trustee has neither verified the accuracy of the 
information nor the qualifications of the persons preparing such information, and (v) that neither 
Trustee nor his agents can be responsible or liable for such information.  Buyer further 
acknowledges and declares that it is buying the Property upon its own examination and 
judgment, and not by reason of any representation or warranty made by Trustee or his agents 
as to the Property’s physical or economic condition, including, without limitation, matters relating 
to the water, soil, and geology of the Property or its location in a flood plain; existence of 
Hazardous Material or substances on or under the Property; size or square footage of the 
Property; availability of any utilities serving the Property; present or future value; suitability of the 
Property for Buyer’s intended uses; or the future or anticipated income or production therefrom.   

(f) No Warranty.  Upon Close of Escrow (as defined below) and conveyance 
of title, and except as expressly provided herein, Buyer further accepts the Property in an "AS 
IS," “WHERE-IS,” and “WITH ALL FAULTS” condition, including, but not limited to, the condition 
of title, existing structures and equipment, soil, storm drainage, and environmental conditions, 
and the location and condition of sewer, water, and utility lines, and without any implied 
warranties.  Buyer accepts and agrees to bear all risks with respect to all attributes and 
conditions of the Property, latent or otherwise.  As to the condition of title, Buyer is relying 
exclusively on the Buyer’s Title Policy.  Buyer expressly acknowledges that, except as otherwise 
specified herein, Trustee makes no warranty or representation, express or implied or arising by 
operation of law, including, but not limited to, any warranty of condition, habitability, 
merchantability, or fitness for a particular use or purpose, in respect of the Property.  

ARTICLE 4 
TRUSTEE’S OBLIGATIONS BEFORE CLOSING 

 
Trustee covenants that from the Effective Date of this Agreement to the Closing Date: 

4.1 Bankruptcy Court Approval.  Trustee agrees to cooperate with Buyer to obtain 
the Sale Approval Order approving the transactions contemplated by this Agreement, as 
provided in Section 6.3 below. 

4.2 Fulfillment of Conditions and Covenants.  Trustee shall not take any course of 
action inconsistent with satisfaction of the requirements or conditions applicable to Trustee set 
forth in this Agreement.  Trustee shall promptly do all acts and take all appropriate measures to 
enable him to perform the obligations to be performed by Trustee under this Agreement. 

ARTICLE 5 
BUYER'S OBLIGATIONS BEFORE CLOSING 

 
Buyer covenants that from the Effective Date of this Agreement to the Closing Date: 

5.1 Entry Onto the Property.  Buyer hereby agrees to indemnify, defend, and hold 
Trustee harmless from and against any and all claims, judgments, damages, losses, penalties, 
fines, demands, liabilities, encumbrances, liens, costs, and expenses (including reasonable 
attorneys’ fees, court costs, and costs of appeal) suffered or incurred by Trustee and arising out 
of or resulting from damage or injury to persons or property caused by Buyer or its authorized 
representatives during any entry onto the Property prior to the Closing.  If this Agreement is 
terminated, Buyer or Buyer’s representative shall repair the damage caused by Buyer’s entry 
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onto the Property.  The foregoing indemnity shall survive the Closing, or in the event that the 
Closing does not occur, the termination of this Agreement.  Buyer shall indemnify and hold 
Trustee and the Property harmless from any loss, claim, or damage (including, without 
limitation, reasonable attorneys' fees, costs, and expenses of litigation) arising out of, or 
resulting from, mechanics' liens or claims of liens based upon Buyer's activity upon the 
Property. 

5.2 Bankruptcy Court Approval.  Buyer agrees to cooperate with Trustee to obtain 
the Bankruptcy Court’s approval of the transactions contemplated by this Agreement, as 
provided in Section 6.3 of this Agreement.  

5.3 Fulfillment of Conditions and Covenants.  Buyer shall not take any course of 
action inconsistent with the satisfaction of the requirements or conditions applicable to it as set 
forth in this Agreement.  Buyer shall promptly do all acts and take all measures as may be 
appropriate to enable it to perform as expeditiously as possible the obligations herein provided. 

5.4 Failure to Close.  In the event that Buyer fails to perform its obligations at the 
Closing, including, but not limited to, its obligations under Section 7.4 herein, Escrow Holder 
shall continue to hold the Deposit, and any payment of the balance of the Purchase Price in its 
possession, pending an order of the Bankruptcy Court regarding those funds. 

ARTICLE 6 
CONDITIONS TO OBLIGATIONS OF PARTIES 

 
The obligations of Buyer and Trustee, respectively, to perform their obligations under 

this Agreement are subject to the satisfaction, on or before the Closing Date, of each of the 
following conditions, unless waived in writing by all the Parties: 

6.1 Accuracy of Representations and Warranties.  All representations and warranties 
of Trustee and Buyer, respectively, shall be true, correct, and complete in all material respects 
when made, and on and as of the Closing Date as though made on and as of the Closing Date. 

6.2 Performance of Covenants.  All covenants, agreements, and obligations required 
by the terms of this Agreement to be performed, satisfied, or complied with by Trustee at or 
before the Closing Date shall have been duly and properly performed in all material respects, 
including, without limitation, the deliveries set forth in Section 7.3, unless waived in writing by 
Buyer.  All covenants, agreements, and obligations required by the terms of this Agreement to 
be performed, satisfied, or complied with by Buyer at or before the Closing Date shall have been 
duly and properly performed in all material respects, including, without limitation, the deliveries 
set forth in Section 7.5, unless waived in writing by Trustee. 

6.3 Bankruptcy Court Approval.  Trustee’s obligation to sell and Buyer’s right to buy 
is conditioned on the approval of the Bankruptcy Court of the transaction contemplated by this 
Agreement.     

(a) Declaration of Trustee.  Following the selection of Buyer as the winning 
bidder, Trustee shall file a declaration with the Bankruptcy Court that describes the procedures 
followed and the terms of this transaction, attaches a copy of this Agreement executed by the 
Parties, and requests that the Court enter an order approving the sale of the Property pursuant 
to the terms of this Agreement (the “Sale Approval Order”).           
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(b) Sale Approval Order; Contents.  The Sale Approval Order shall further 
find and order that: (i) Trustee has conducted the sale of the Property in accordance with 
procedures approved by the Bankruptcy Court; (ii) this Agreement was entered into by Trustee 
and Buyer without collusion, in good faith, and from arm’s length bargaining positions; (iii) by 
entering into this Agreement, and by closing the sale of the Property, Buyer is not acquiring or 
assuming any of Debtor’s or any other person’s liabilities; (iv) Trustee has given adequate 
notice of the proposed bankruptcy sale of the Property, of the description of the Property and 
the principal terms of the sale; (v) the Court shall retain jurisdiction to resolve any controversy or 
claim arising out of or relating to this Agreement, or the breach thereof; (vi) that the sale terms 
are fair and reasonable, and that Debtor shall have effectively consented to this Agreement and 
the contemplated transaction; and (vii) Buyer shall acquire the Property on an “as is, where is, 
with all faults” basis, free and clear of all liens, claims, and other interests therein at the Closing 
(other than Permitted Encumbrances), with all such liens, claims, and other interests to attach to 
the net proceeds of the sale of the Property.   

(c) Additional Hearing, if Necessary.  If no party files and serves an objection 
to the entry of the Sale Approval Order within fourteen (14) days from the date of filing of 
Trustee’s declaration, then the Bankruptcy Court may enter the Sale Approval Order without 
further hearing.  If an objection is timely filed, then the Bankruptcy Court may rule on the 
objection without further hearing, or set the matter for further hearing. 

(d) Trustee’s Acceptance.  Trustee shall not be deemed to have accepted 
any bid unless and until such bid and Trustee’s acceptance thereof have been authorized and 
approved pursuant to the Sale Approval Order entered by the Bankruptcy Court. 

ARTICLE 7 
THE CLOSING 

7.1 Escrow; Escrow Instructions.  Promptly following the entry of the Sale Approval 
Order, this Agreement shall be fully effective and Trustee shall sell and Buyer shall purchase 
the Property on the terms and conditions set forth herein.  The provisions of Sections 1.1 to 1.5, 
4.1, 4.2, 5.3, 5.4, 6.3, 7.1 to 7.8, 8.1, 10.1 to 10.15 and 11.2 of this Agreement constitute joint 
escrow instructions to Fidelity National Title Company (“Escrow Holder”) for the purpose of 
opening an escrow to be used in completing the sale of the Property as contemplated herein.  
The Parties agree to execute such additional instructions consistent with this Agreement as may 
be reasonably required by Escrow Holder.  If there is any conflict between the terms of this 
Agreement and any escrow instructions that may be reasonably required by Escrow Holder, 
then, as between Buyer and Trustee, the terms of this Agreement shall control.  Trustee shall 
deliver a copy of this Agreement to Escrow Holder and, upon entry of the Sale Approval Order, 
Escrow shall be deemed to have been opened for purposes of effectuating the purchase.  
Escrow Holder shall confirm such opening in writing to all Parties.  Escrow Holder is authorized 
to collate counterparts of documents deposited into Escrow, to insert the Closing Date as the 
effective date where appropriate, and to otherwise complete such documents in accordance 
with instructions received by the Parties, where appropriate and consistent with this Agreement. 

7.2 Closing.  Subject to the satisfaction of the conditions contained in this 
Agreement, including, without limitation, those set forth in Article 6, the close of Escrow for the 
sale of the Property (“Close of Escrow” or "Closing") shall take place no later than fifteen (15) 
days following the entry of the Sale Approval Order and the effectiveness of such order has not 
been stayed by a court of competent jurisdiction (“Closing Deadline”).  The date on which the 
Closing actually occurs is herein referred to as the "Closing Date."  If Escrow Holder cannot 
close the Escrow on or before the Closing Deadline because of a failure to satisfy the conditions 
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set forth in Article 6, it will nevertheless close the same when all conditions (except as to time) 
have been met. 

7.3 Deliveries by Trustee.  At the Closing, Trustee shall deliver or cause to be 
delivered to Buyer, the following: 

(a) Deed.  A Trustee’s Deed, in the form attached hereto as Exhibit “B”; 

(b) Non-Foreign Certificate.  A non-foreign certification satisfying the 
requirements of IRC Section 1445 and the regulations thereunder in the form required by 
Escrow Holder; 

(c) Other Documents.  Such other fully executed assignments, certificates of 
title, and any and all other instruments of conveyance and transfer, as required, in order to 
effectively convey and transfer the Property to Buyer; and 

(d) Possession of the Property.  Possession of the Property. 

7.4 Deliveries by Buyer.  At the Closing, Buyer shall deliver or cause to be delivered 
to Trustee each of the following: 

(a) Prorations and Costs.  The amount, if any, required of Buyer under 
Sections 7.5 through Section 7.8 below, delivered at least one (1) business day prior to the 
Closing Date; 

(b) Other Documents.  Any other documents or instruments reasonably 
required to close the transaction contemplated hereby, delivered at least one (1) business day 
prior to the Closing Date; and 

(c) Release.  Two fully executed originals of the Reaffirmation and Release, 
delivered at least one (1) business day prior to the Closing Date. 

7.5 Prorations. Except as provided below, real property taxes and operating 
expenses affecting the Property shall be prorated as of 11:59 p.m. on the day preceding the 
Close of Escrow.  Except as provided below, for purposes of calculating prorations, Buyer shall 
be deemed to be in title to the Property for the entire day upon which the Close of Escrow 
occurs. 

(a) Taxes and Assessments.  All non-delinquent real estate taxes on the 
Property shall be prorated as of the Close of Escrow based on the actual current tax bill.  All 
delinquent taxes and all assessments, if any, on the Property shall be paid at the Close of 
Escrow from funds accruing to Trustee.  If, following the Close of Escrow, any supplemental or 
escape assessment is made or levied relating to the period prior to the Close of Escrow, Buyer 
shall be responsible for the same. 

(b) Method of Proration.  All prorations shall be made in accordance with 
customary practice in Clark County, Nevada.  Escrow Holder agrees to cause to be prepared a 
schedule of tentative prorations prior to the Close of Escrow.  Such prorations, if and to the 
extent known and agreed upon as of the Close of Escrow, shall be paid by Buyer to Trustee (if 
the prorations result in a net credit to Trustee) or by Trustee to Buyer (if the prorations result in a 
net credit to the Buyer) by increasing or reducing the cash to be paid by Buyer at the Close of 
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Escrow.  Any such prorations not determined or not agreed upon as of the Close of Escrow 
shall be paid by Buyer to Trustee, or by Trustee to Buyer, as the case may be, in cash as soon 
as practicable following the Close of Escrow.   

7.6 Title Insurance.  At the Close of Escrow, Escrow Holder shall deliver to Buyer the 
Buyer’s Title Policy, showing title to the Property in the condition set forth in Section 1.3 above, 
with coverage in an amount equal to the total Purchase Price.  

7.7 Broker’s Commission.  Braun shall receive a commission in an amount equal to 
two percent (2%) of the Winning Bid Amount (i.e., the Buyer’s Premium defined above), which 
shall be paid directly, upon closing, from the sale proceeds without further order of the 
Bankruptcy Court.  Absent the Closing on this sale of the Property, Braun will not be entitled to a 
commission or other compensation relating to the Property.  Any other broker's commissions 
due in connection with the transaction contemplated by this Agreement shall be paid by Buyer 
outside of escrow.  Buyer and Trustee each represent to the other that it knows of no other 
claim for broker's or finder's fees or other commissions in connection with this transaction, other 
than as provided in this Section.   

7.8 Costs.  Trustee will pay (i) any local transfer taxes, in the amount Escrow Holder 
determines to be required by law; (ii) the CLTA Owner’s Title Policy premium; (iii) one-half (1/2) 
of Escrow Holder’s fee; and (iv) usual seller’s document-drafting and recording charges.  Buyer 
will pay (i) one-half (1/2) of Escrow Holder’s fee; (ii) usual buyer’s document-drafting and 
recording charges; and (iii) the cost of any endorsements requested by Buyer and the increased 
premium attributable to any ALTA Extended Coverage owner’s title policy, if requested by 
Buyer. 

ARTICLE 8 
TERMINATION OF AGREEMENT 

 

8.1 Termination of this Agreement.  The transactions contemplated by this 
Agreement may, in the discretion of Trustee or Buyer, as applicable, be terminated and/or 
abandoned at any time prior to the Closing only as follows: (a) by stipulation of Trustee and 
Buyer, approved by the Bankruptcy Court; or (b) by Trustee if (i) the Closing shall not have 
occurred within fifteen (15) days of entry of the Sale Approval Order, or (ii) any court of 
competent jurisdiction or other governmental body shall have issued an order, decree, or ruling, 
or taken any other action restraining, enjoining, or otherwise prohibiting the transaction 
contemplated by this Agreement, and such order,  decree, ruling, or other action shall have 
become final and nonappealable. 

ARTICLE 9 
INDEMNIFICATION AND OTHER POST CLOSING MATTERS 

 

9.1 Indemnification by Buyer.  Effective as of the Close of Escrow, Buyer agrees to 
indemnify Trustee, and any of its affiliates and representatives (collectively, the "Trustee 
Indemnified Parties"), and to hold Trustee Indemnified Parties harmless from all losses, 
damages, costs, and expenses, including, without limitation, legal fees and disbursements (but 
net of any insurance coverage available to Trustee), incurred by Trustee (i) relating to 
Hazardous Materials on, under, or adjacent to the Property, irrespective of whether the act, 
occurrence, or matter that gives rise to the loss or damage takes place before or after the Close 
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of Escrow; and (ii) with respect to any events relating to the Property and first occurring after the 
Close of Escrow.   

9.2 Survival of Representations and Warranties.  None of the representations and 
warranties made by Trustee in this Agreement or any liability therefor shall survive the Closing.  
All of the agreements, representations, warranties, indemnifications, and acknowledgements of 
Buyer, and all covenants to be performed after Closing by Buyer, shall survive the Closing, 
without limitation. 

ARTICLE 10 
MISCELLANEOUS PROVISIONS 

 

10.1 Entire Agreement.  This Agreement (including any exhibits or schedules hereto) 
and each Ancillary Agreement constitute the entire agreement of the Parties, superseding and 
extinguishing all prior agreements and understandings, representations, and warranties relating 
to the subject matter hereof.  

10.2 Expenses.  Each party to this Agreement shall pay all costs and expenses 
incurred by it in negotiating, preparing, executing, and delivering this Agreement and any 
Ancillary Agreement and the transactions contemplated hereby.  

10.3 Governing Law.  The validity, construction, and performance of this Agreement, 
and any Action arising out of or relating to this Agreement or any of the Ancillary Agreements, 
shall be governed by the laws of the State of Nevada. 

10.4 Consent to Jurisdiction and Venue.  EACH OF THE PARTIES HERETO 
HEREBY CONSENTS AND AGREES THAT ALL ACTIONS, SUITS, OR OTHER 
PROCEEDINGS ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY 
ANCILLARY AGREEMENT SHALL BE TRIED AND LITIGATED IN THE UNITED STATES 
BANKRUPTCY COURT FOR THE DISTRICT OF NEVADA, OR IF SUCH COURT NO 
LONGER HAS JURISDICTION OR VENUE, THEN IN ANY STATE OR FEDERAL COURT 
LOCATED IN THE COUNTY OF CLARK, STATE OF NEVADA, WHICH COURT SHALL 
HAVE EXCLUSIVE JURISDICTION TO HEAR AND DETERMINE ANY AND ALL CLAIMS, 
CONTROVERSIES, AND DISPUTES ARISING OUT OF THIS AGREEMENT OR ANY 
ANCILLARY AGREEMENT OR ANY OTHER MATTER ARISING OUT OF OR RELATED TO 
THIS AGREEMENT OR ANY ANCILLARY AGREEMENT. 

10.5 Waiver of Jury Trial.  EACH OF THE PARTIES HERETO HEREBY WAIVES 
THE RIGHT TO A TRIAL BY JURY IN ANY ACTION, SUIT, OR OTHER PROCEEDING 
UNDER THIS AGREEMENT OR ANY ANCILLARY AGREEMENT OR ANY CLAIM, 
CONTROVERSY, OR DISPUTE ARISING OUT OF OR RELATED TO THE TRANSACTIONS 
CONTEMPLATED HEREBY OR BY ANY ANCILLARY AGREEMENT, REGARDLESS OF 
WHICH PARTY INITIATES SUCH ACTION OR ACTIONS. 

10.6 Damages.  BUYER AND TRUSTEE ACKNOWLEDGE THE IMPRACTICALITY 
AND EXTREME DIFFICULTY OF FIXING THE ACTUAL DAMAGES TRUSTEE WOULD 
SUSTAIN AS A RESULT OF THE BREACH OF BUYER’S OBLIGATION TO COMPLETE 
THE PURCHASE OF THE DEBTOR’S ESTATE’S INTEREST, AND THAT, UNDER THE 
CIRCUMSTANCES EXISTING AS OF THE DATE OF THIS AGREEMENT, IN THE EVENT OF 
BUYER’S FAILURE TO COMPLETE THE PURCHASE, ESCROW HOLDER WILL HOLD ALL 
FUNDS COLLECTED PENDING ORDER OF THE BANKRUPTCY COURT, AS PROVIDED 
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FOR IN SECTION 5.4.  HOWEVER, THIS SECTION SHALL NOT LIMIT TRUSTEE’S RIGHTS 
UNDER THE INDEMNITY OBLIGATIONS OR ATTORNEY’S FEES PROVISIONS OF THIS 
AGREEMENT, OR THE RIGHT TO RETURN OR DELIVER DOCUMENTS, INFORMATION, 
REPORTS, AND OTHER MATERIALS AS PROVIDED IN THIS AGREEMENT.  BY 
INITIALING THE SPACES WHICH FOLLOW, BUYER AND TRUSTEE SPECIFICALLY AND 
EXPRESSLY AGREE TO ABIDE BY THE TERMS AND PROVISIONS OF THIS 
PARAGRAPH.  

   ___________    ___________ 
   TRUSTEE’S INITIALS    BUYER’S INITIALS 
 

10.7 Interpretation.  The language in all parts of this Agreement and each of the other 
Ancillary Agreements shall be in all cases construed simply according to its fair meaning and 
not strictly for or against any party.  Whenever the context requires, all words used in the 
singular will be construed to have been used in the plural and vice versa.  The captions of the 
Sections and Subsections of this Agreement are for convenience only and shall not affect the 
construction or interpretation of any of the provisions of this Agreement.   

10.8 Waiver and Amendment.  This Agreement may be amended, supplemented, 
modified, and/or rescinded only through an express written instrument signed by all parties or 
their respective successors and permitted assigns.  Any party may specifically and expressly 
waive in writing any portion of this Agreement or any breach hereof, but only to the extent such 
provision is for the benefit of the waiving party, and no such waiver shall constitute a further or 
continuing waiver of any preceding or succeeding breach of the same or any other provision.  
The consent by one party to any act for which such consent was required shall not be deemed 
to imply consent or waiver of the necessity of obtaining such consent for the same or similar 
acts in the future, and no forbearance by a party to seek a remedy for noncompliance or breach 
by another party shall be construed as a waiver of any right or remedy with respect to such 
noncompliance or breach. 

10.9 Assignment.  Buyer may freely assign its rights under this Agreement without 
consent from Trustee.  In order for any permitted assignment to be valid: (a) it must be in 
writing, (b) the assignee must agree in writing to assume all of the obligations of Buyer 
hereunder, (c) it must include all of the assignor’s rights and obligations under this Agreement, 
and (d) a copy of the written assignment and assumption must be delivered to Trustee.  Any 
attempted assignment in violation of the foregoing shall be void and shall constitute a material 
breach of this Agreement. 

10.10 Successors and Assigns.  Each of the terms, provisions, and obligations of this 
Agreement shall be binding upon, shall inure to the benefit of, and shall be enforceable by the 
parties and their respective legal representatives, successors, and permitted assigns. 

10.11 Notices.  All notices and other communications under this Agreement ("Notice") 
shall be in writing and shall be deemed given: (1) when personally delivered; or (2) two (2) 
business days after being deposited in the United States mail, postage prepaid, certified or 
registered; or (3) the next business day after being deposited with a recognized overnight mail 
or courier delivery service; or (4) when transmitted by facsimile or telecopy transmission, with 
receipt acknowledgment upon transmission, addressed as follows: 
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  Buyer:    ______________________ 
      ______________________ 

______________________    
 ______________________ 

 
  Trustee:   William A. Leonard, Jr. Trustee 
      6625 South Valley View, Bldg B., Ste. 224 

Las Vegas, NV  89118 
FAX No. (702) 262-9209 

   
Copy to:   James P. Hill, Esq. 

      Sullivan, Hill, Lewin, Rez & Engel 
      550 West "C" St., Suite 1500 
      San Diego, CA  92101  
      FAX No. (619) 231-4372 
 
  Title Company:  ____________________ 

Sr. Escrow Officer 
Fidelity National Title Company 
2763 Camino Del Rio South 
San Diego, CA  92108 
FAX No. (866)875-8284 

 
Notice of change of address will be given by written notice in the same manner set forth in this 
paragraph. 

10.12 Severability.  Should any provision of this Agreement or the application thereof 
be judicially declared to be or becomes illegal, invalid, unenforceable, or void, the remainder of 
this Agreement will continue in full force and effect and the application of such provision to other 
persons or circumstances will be interpreted so as reasonably to effect the intent of the parties 
hereto.  The Parties further agree to replace such illegal, void, or unenforceable provision of this 
Agreement with a valid and enforceable provision that will achieve, to the extent possible, the 
economic, business, and other purposes of such illegal, void, or unenforceable provision.  

10.13 Warranty of Authority.  Each of the individuals signing this Agreement on behalf 
of a party hereto warrants and represents that such individual is duly authorized and 
empowered to enter into this Agreement and bind such party hereto.  

10.14 Counterparts.  This Agreement may be executed in one or more counterparts, 
each of which shall be deemed an original, but all of which together shall constitute a single 
agreement. 

10.15 Descriptive Headings.  The descriptive headings of the several paragraphs of this 
Agreement are for convenience of reference only and do not constitute a part of this Agreement 
and are not to be considered in construing or interpreting this Agreement. 

ARTICLE 11 
EFFECTIVENESS AND DEFINITIONS 

 

11.1 Effect of Agreement.  This Agreement shall be fully effective and shall have full 
force and effect immediately upon signing by the Parties, subject and conditioned only upon its 
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approval by the Bankruptcy Court and entry of the Sale Approval Order as set forth above.  If 
the Sale Approval Order is not entered, then this Agreement shall have no force or effect and no 
party shall have any obligation or liability hereunder.      

11.2 Defined Terms.  For purposes of this Agreement, the following terms shall have 
the following meanings: 

  "Action" shall mean any action, claim, suit, litigation, proceeding, arbitration, 
mediation, or other dispute. 
 
  "Affiliate" of any Person means another person that directly or indirectly, through 
one or more intermediaries, controls, is controlled by, or is under common control with such first 
Person. 
 
  "Ancillary Agreement" shall mean each other agreement executed in connection 
with this Agreement. 
 
  "Cash Equivalent" means a wire transfer of funds or a cashier’s check drawn on 
a state or national bank with the issuing office located in Clark County, Nevada.  
 
  "Hazardous Material" means any hazardous or toxic substance, material, or 
waste which is or becomes regulated by any local governmental authority, the State, or the 
United States government.  The term "Hazardous Material" includes, without limitation, any 
material or substance which is (1) designated as a "hazardous substance" pursuant to Section 
311 of the Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq. (33 U.S.C. §1321); (2) 
defined as a "hazardous waste" pursuant to Section 1004 of the Federal Resource 
Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6903); (3) defined as a 
"hazardous substance" pursuant to Section 101 of the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601 et seq.; (4) 
petroleum; and (5) asbestos. 
 
  "Knowledge" or similar terms as used herein shall mean, with respect to Trustee 
or Buyer, that nothing has come to the attention of Trustee that gives such person actual 
knowledge of the existence or absence of any material information bearing on the matter.   
 
  "Person" shall mean an individual, a partnership, a corporation, a limited liability 
company, an association, a joint stock company, a trust, a joint venture, an unincorporated 
organization, or a governmental entity (or any department, agency, or political subdivision 
thereof) or any other legal entity. 
 
  "Representatives" shall mean any officer, manager, director, principal, member, 
stockholder, partner (including any general or limited partners), attorney, accountant, advisor, 
agent, employee, trustee, or other representative of a party hereto. 
 

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed 
by their duly authorized agents, as of the date first above stated. 

 

BUYER: TRUSTEE: 
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______________________  
A ______________________  
 
 
By:        
Name: ______________________ 
Its: ______________________ 
 
 

 
 
 
 
       
Name: William A. Leonard, Jr.  
Title: Duly Appointed Chapter 7 Trustee of 
the Bankruptcy Estate of Dipak Desai,   
Case No. BK-S-10-13050-MKN 
 
 

 
 
 
 
 

[Signature Page to Real Property Purchase Agreement] 
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